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be denied tliis protection because he happens to be a juristic person and the 
subject of rights? It seems inconceivable that he is. 

Some courts have ba?ed their holdings in favor of the child on the ground 
that a thing attractive to him is an implied invitation and he thereby ceases 
to be a trespasser. But this is at best a fiction, for "Temptation is not invita- 
tion," and fiction has been overworked in the common law, and is entitled to. 
be, and should be retired. We prefer to put the infant's right to recover on 
the broad ground that the owner of property is under a legal duty to exercise 
reasonable care to avoid an injury to a trespasser of tender years, where such 
injury was foreseeable. This duty need not be onerous. It is a fact at once 
startling and incontrovertible that in almost all the cases the injury could 
have been prevented by slight care and at a trifling expense. We are not 
satisfied with those courts that say that any such duty upon the property 
owner can be imposed only by the legislature, for the reason that such state- 
ment is not true. That it is not true is shown by the fact that the majority 
of courts have reached an opposite conclusion and they are sustained in such 
conclusion by the fact that all admit who know what is meant by the common 
law, viz., that it is not crystallized but is vital, and owes its present import- 
ance, if not its existence, to its adaptability to new conditions. F. L. S. 



Liability of Water Companies foe Losses by Fire. — Since water com- 
panies and the business of supplying cities and their inhabitants with water 
for city and domestic uses, and for fire protection have become so common, 
the courts have been called upon many times to determine the rights of the 
property owning inhabitant, the city and company in their relations to each 
other. Probably the question most frequently litigated is the liability of the 
water company to the property owner for loss by fire due to the failure of 
the company to fulfill the terms of its contract with the city, there being no 
contract between the party complaining and the company. 

In a large number of cases the attempt has been made to recover on the 
basis of the rule of law giving the beneficiary of a contract the power to 
sue in his own right for a breach thereof, even though there was no privity of 
contract between him and the party sued. In a few cases the water company 
has been held liable on this theory, but there is no doubt that the great weight 
of authority, numerically at least, is to the contrary. Among the cases 
adopting the former view are : Paducah Lumber Co. v. Paducah Water Sup- 
ply Co. (1889), 89 Ky. 340, and Gorrell v. Greensboro^ Water Supply Co. 
(1899), 124 N. C. 328; while among the cases supporting the opposite rule 
are the following: Nichol v. Huntington Water Co. (1903), 53 W. Va. 348, 
44 S. E. 290; Town of Ukiah City v. Ukiah Water and Imp. Co. (1904), 142 
Cal. 173, 75 Pac. 773; Blunk v. Denison Water Supply Co. (1905), 71 Ohio 
St. 250, 73 N. E. 210; Britton v. Green Bay Water Works Co. (1892), 81 
Wis. 48; Howsmon v. Trenton Water Co. (1893), 119 Mo. 304; and Fitch v. 
Seymour Water Co. (1894), 139 Ind. 214, 37 N. E. 982. However, it is not 
the purpose of this note to more than merely mention these two conflicting 
views and call attention to the diversity of the decisions, for the subject has 
been very completely discussed in prior numbers of this Review. See 
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articles, "The Liability of Water Companies for Fire Losses," by Edson R. 
Sunderland, 3 Mich. Law Rev. 442, and "The Liability of Water Companies 
for Fire Losses — Another View," by Albert Martin Kales, 3 Mich. Law Rev. 
Soi. 

Recently there has appeared a tendency in the courts to get around this 
more or less technical objection to allowing recovery in a contract action, by 
allowing recovery in an action of tort. That the objection is technical seems 
manifest, for it must be admitted that as a matter of abstract justice, if the 
water company has negligently failed to keep an adequate pressure of water 
in the mains and by that negligence property is burned, it should be held 
liable for the loss. In 1901 the Supreme Court of North Carolina, in Fisher 
v. Greensboro Water Supply Co., 128 N. C. 375, 38 S. E. 912, made a radical 
departure from the current of decisions up to that time and held the water 
company liable in tort for negligently failing to supply water as its contract 
with the city obligated it to do, by reason of which negligent failure the 
plaintiff's house was burned. For a time the profession viewed this decision 
with more or less amusement. But when the same case, in a peculiar manner 
not necessary to note here, got into the Supreme Court of the United States 
and was there affirmed, the court adopting the same view as the North Car- 
olina court, the conviction that a new rule of law or a new application of an 
old rule had been established, was forced upon them. This case, Guardian 
Trust and Deposit Co. v. Fisher, 200 U. S. 57, 26 Sup. Ct. Rep. 186, was 
briefly noted in 4 Mich. Law Rev. 540. The concluding paragraph of that 
note, "This decision is an important and far-reaching one, and may mark 
the beginning of a general movement among the courts to recognize the 
tort liability of water companies for fire losses due to insufficient water 
supply," has been in a measure substantiated by the very recent decision of 
the Supreme Court of Florida in Mugge v. Tampa Waterworks Co. — Fla. 
— , 42 So. 81, decided in November, 1906.. 

In this latter case there were the usual facts, viz., a contract by the water 
company with the city to furnish water for city and fire protection purposes 
and to private consumers ; a failure of the company to maintain the supply 
as required by its contract ; and a loss by fire of the plaintiff's house, the 
failure of the company to furnish the required water pressure preventing 
the city fire department from effectually performing its duty in attempting to 
save the plaintiff's property. The court, by Mr. Justice Hocker, after com- 
menting upon the diversity of decisions where the action was in contract and 
noting that the action then before it was in tort, adopts the view expressed 
by the Supreme Court of North Carolina in the Fisher case and by the 
Supreme Court of the United States in the later Fisher case, and concludes 
the opinion as follows : "We are of opinion that the defendant in error, 
enjoying as it does, extensive franchises and privileges under its contract, 
such as the exclusive right to furnish water to the city and its inhabitants for 
thirty years, the right to have special taxes levied on the property of the 
citizens for its benefit, the right to use the streets with its mains and hydrants, 
the right to charge tolls and regulate the use of water, not to mention others, 
has assumed the public duty of furnishing water for extinguishing fires, 
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according to the terms of its contract, and that for negligence in the dis- 
charge of this duty, whereby the fire department, adequately equipped and 
prepared, was not furnished with water according to the contract, and the 
property of the property-owner was, on account of such negligence in fur- 
nishing water, destroyed, it is liable to him for the damage suffered in an 
action of tort." 

In a number of cases prior to the Fisher case the attempt was made to 
fix liability upon the water company on the theory of tort, but nowhere did it 
meet the approval of the court. In the following cases the tort theory was 
discussed by the courts and its adoption refused : Nickerson v. Bridgeport 
Hydraulic Co., 46 Conn. 24; Fowler v. Water Works Co., 83 Ga. 219; Nichol 
v. Water Co., 53 W. Va. 348; Fitch v. Seymour Water Co., 139 Ind. 214; 
House v. Houston Waterworks Co., 88 Tex. 233, and Britton v. Green Bay 
etc. Water Works Co., 81 Wis. 48. In most of these cases the courts went 
on the theory that there was no duty imposed upon the company except by 
its contract, and for breach of that it was liable only directly to the city with 
which it had made its contract, and that the law imposed upon them no duty 
to the property owner to furnish water for fire protection purposes. The fol- 
lowing extract from the opinion of the court in Fowler v. Water Works Co., 
supra, is indicative of the reasoning by which those courts have reached the 
conclusion that there is no tort liability : "There being no ground for recov- 
ery, treating the action as ex contractu, is it better founded treating it as 
one ex delicto? We think not. The violation of a contract entered into 
with the public, the breach being by some omission or non-feasance, is no 
tort, direct or indirect, to the private property of an individual, though he. 
be a member of the community and a tax payer to the government. Unless 
made so by statute, a city is not liable for failing to protect the inhabitants 
against the destruction of property by fire. Wright v. Augusta, 78 Ga. 241 ; 
Am. & Eng. Enc. ov Law, Vol. 7, p. 997, et seq. We are unable to see how 
a contractor with the city to supply water to extinguish fires commits a tort 
by failure to comply with his undertaking unless to the contract relation there 
is superadded a legal command by statute or express law." Cited approvingly. 
Nicol v. Water Co., supra, and Fitch v. Seymour Water Co., supra. 

On the other hand, in Guardian Trust and Deposit Co. v. Fisher, supra, 
Mr. Justice Brewer expresses the view of the Supreme Court on this point 
as follows : "We are met with the contention that, independently of contract, 
there is no duty on the part of the water company to furnish an adequate 
supply of water; that the city owes no such duty to the citizen, and that con- 
tracting with a company to supply water imposes upon the company no 
higher duty than the city itself owed, and confers upon the citizen no greater 
right against the company than it had against the city; that the matter is 
solely one of contract between the city and the company, for any breach of 
which the only right of action is one ex contractu on the part of the city. 
It is true that a company, contracting with a city to construct water works 
and supply water, may fail to commence performance. Its contractual obli- 
gations are then with the city only, which may recover damages, but merely 
for breach of contract. There would be no tort, no negligence, in the total 



NOTE AND COMMENT 365 

failure of the company. It may also be true that no citizen is a part to such 
a contract, and has no contractual or other right to recover for the failure 
of the company to act; but, if the company proceeds under its contract, con- 
structs and operates its plant, it enters upon a public calling. It occupies 
the streets of the city, acquires rights and privileges peculiar to itself. It 
invites citizens, and if they avail themselves of its conveniences, and omit 
making other and personal arrangements for a supply of water, then the 
company owes a duty to them in the discharge of its public calling, and a 
neglect by it in the discharge of the obligations imposed by its charter, or 
by contract with the city, may be regarded as a breach of absolute duty, and 
recovery may be had for such neglect. The action, however, is not one for 
the breach of contract, but for negligence in the discharge of such duty to 
the public, and is an action for a tort." 

So it would seem that the controlling point in these two lines of holding 
is the existence or non-existence of a public duty on the part of the water 
company to the property owner. In Fowler v. Water Works Co., quoted from 
above, the court denied the existence of such a duty, but intimates that if 
there were, the tort action would lie. In the Fisher case, the court answered 
that objection very simply by holding that the entering upon the performance 
of its contract with the city ipso facto imposed upon the water company a 
public calling and consequently a public duty. There seems no reason on 
principle why the entering upon the exercise of its franchises by a railroad 
company should impose upon it any more of a public duty than where a 
water company enters upon the performance of its charter, or contract with 
the city. The difference is one of degree, not principle. In a number of 
cases arising under a variety of states of fact and presented in various ways, 
the courts have declared that a water company, having entered upon the per- 
formance of a contract by it with the city, is engaged in a public business 
and its duty to furnish water pursuant to its charter or contract is a public 
one. Crosby v. Montgomery, 108 Ala. 498; McCrary v. Beaudry, 67 Cal. 
120; Crow v. San Joaquin etc. Canal Co., 130 Cal. 309; Wagner v. Rock 
Island, 146 111. 139; Smith v. Lincoln, 170 Mass. 488; New York State Trust 
Co. v. Duluth, 70 Minn. 257; American Water Works Co. v. State, 46 Neb. 
194, 50 Am. St. Rep. 610; Crumley v. Watauga Water Co., 99 Tenn. 424. 

The conclusions reached in the Fisher cases, and the Mugge case cannot 
help but have a very strong influence upon future litigation along those lines ; 
and since this tort theory so simply and effectively obviates the technical 
objection to suing ex contractu, it may not be going too far to predict that 
in the future cases, which in the nature of things are certain to arise involv- 
ing those questions, many courts will follow them. R. W. A. 



Evidence in Deportation Proceedings Under the Act of Congress of 
May 5TH, 1892. — New light has been recently thrown upon the character and 
scope of the Act of Congress of May 5th, 1892, relating to Chinese laborers 
in the United States, without certificate of registration, by the case of Moy 
Suey v. United States (1906), C. C. A. 7th Cir., 147 Fed Rep. 697. The Act 



